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Abstract
This study examines the concept of unauthorized sale and purchase (Bay' al-

Fudali). It first investigates the legal validity of transactions concluded by an
unauthorized person through a comparative jurisprudential analysis, clarifying
the precise scope of scholarly disagreement as well as the points of consensus
and divergence among jurists. The study concludes that an unauthorized sale or
purchase is valid if it is subsequently ratified by the owner or by a person legally
authorized to act on the owner's behalf, such as a guardian or an agent, subject to
the conditions discussed in the study. It further concludes that the legal effects of
an unauthorized contract, whether involving a sale or a purchase, take effect
retroactively from the date of the contract rather than from the date of
ratification.

The study also examines the obligation-creating rulings for the unauthorized
agent's disposition. It concludes that this ruling varies according to the
circumstances and the individuals involved. Such conduct is prohibited when the
person knows, or has strong reason to believe, that the right holder would not
consent to the transaction. It is permissible when there is uncertainty regarding
the right holder's consent and the transaction serves the holder's interest or
benefit. It is recommended when the person knows, or has strong reason to
believe, that the right holder would consent and the transaction clearly serves the
holder's interest or benefit.

The study further discusses unauthorized transactions in financial institutions,
highlighting a number of practical applications and legal issues arising in this
context. It also examines the treatment of unauthorized transactions under the
Saudi Civil Transactions Law by analyzing the relevant statutory provisions,
identifying the legal foundations upon which they are based, and demonstrating
that these provisions rest on sound and well-established legal principles.

Keywords: unauthorized agent's sale, unauthorized agent's purchase,

unauthorized agent's disposition, civil transactions, suspended contract
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al'ealy llqda' bjam'eh alemam mhmd bn s'ewd aleslamyh, 1431h.
al'enayh shrh alhdayh ¢l mhmd bn mhmd bn mhmwd, akml aldyn
abw 'ebd allh abn alshykh shms aldyn abn alshykh jmal aldyn
alrwmy albabrty (786h), nshr: dar alfkr.

ghmz 'eywn albsa'er fy shrh alashbah walnza'ertl ahmd bn mhmd
mky, shhab aldyn alhsyny alhmwy alhnfy (1098h), nshr: dar alktb
al'elmyh, t. alawla, 1405h.

alftawa als'edyh ¢ 'ebd alrhmn bn nasr als'edy, nshr: alm'essh

als'eydyh balryad.
alftawa alfghyh alkbra ¢l ahmd bn mhmd bn 'ely bn hjr alhytmy
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als'edy alansary, shhab aldyn shykh aleslam, aby al'ebas (974h),
nshr: almktbh aleslamyh.

alftawa alkbra ¢l tqy aldyn aby al'ebas ahmd bn 'ebd alhlym bn 'ebd
alslam abn tymyh alhrany alhnbly aldmshqy (728h), nshr: dar alktb
al'elmyh, t. alawla, 1408h.

ftawa wrsa'el smahh alshykh mhmd bn ebrahym ¢ mhmd bn
ebrahym al alshykh (1389h), jm'e: mhmd bn 'ebdalrhmn bn gasm,
alnashr: mtb'eh alhkwmh bmkh, t. alawla, 1399h.

fth albary shrh shyh albkhary ¢l ahmd bn 'ely bn hjr aby alfdl
al'esqlany alshafey, gam bekhrajh wshhh: mhb aldyn alkhtyb,
nshr: dar alm'erth - byrwt, 1379h.

fth al'ezyz bshrh alwjyz = alshrh alkbyr ¢l 'ebd alkrym bn mhmd
alraf'ey alqgzwyny (623h), nshr: dar alfkr.

fth alqdyr ¢l kmal aldyn mhmd bn 'ebd alwahd alsywasy alm'erwf
babn alhmam (861h), nshr: dar alfkr.

alfrw'e ¢l mhmd bn mflh, aby 'ebd allh, shms aldyn almqdsy
alhnbly (763h) wm'eh: tshyh alfrw'e l'ela’ aldyn 'ely almrdawy
(885h), thqyq: 'ebd allh altrky, nshr: m'essh alrsalh, t. alawla
1424h.

algamws almhyt ¢l mjd aldyn aby tahr mhmd bn y'eqwb alfyrwz
abady (817h), thqyq wnshr: mktb thqyq altrath fy m'essh alrsalh, t.
althamnh, 1426h.

alganwn almdny almsry alsadr 1984m.

grarat alhy'eh alshr'eyh bmsrf alrajhy, nshr: dar knwz eshbylya. t.
alawla, 1431h.

gwa'ed alfgh ¢l mhmd 'emym alehsan almjddy albrkty, nshr: alsdf —
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kratshy, t. alawla, 1407h.

kshaf algna'e 'en mtn aleqna'e ¢l mnswr bn ywns bn slah aldyn abn
hsn bn edrys albhwty alhnbly (1051h), nshr: dar alktb al'elmyh.
kshf almkhdrat walryad almzhrat Ishrh akhsr almkhtsrat ¢l 'ebd
alrhmn bn 'ebd allh alb'ely alkhlwty (1192h), thqyq: mhmd al'ejmy,
nshr: dar albsha'er aleslamyh, t. alawla, 1423h.

alklam fy by'e alfdwly ¢l alemam alhafz slah aldyn al'ela'ey, nshr:
dar 'ealm alktb.

alklyat m'ejm fy almstlhat walfrwq allghwyh ¢1 aywb bn mwsa
alhsyny alqrymy alkfwy, abw albga' alhnfy (1094h), thqyq: 'ednan
drwysh wakhr, nshr: m'essh alrsalh — byrwt.

Isan al'erb ¢l mhmd bn mkrm bn 'ely, aby alfdl, jmal aldyn abn
mnzwr alansary alrwyf'ey alefryqy (711h), nshr: dar sadr — byrwt,
t. althalthh - 1414h.

almbd'e fy shrh almqgn'e ¢l ebrahym bn mhmd bn 'ebd allh abn
mflh, aby eshaq, brhan aldyn (884h), nshr: dar alktb al'elmyh,
byrwt — Ibnan, t. alawla, 1418h.

almbswt ¢l mhmd bn ahmd bn aby shl shms ala'emh alsrkhsy
(483h), nshr: dar alm'erfth — byrwt, 1414h.

mjlh alahkam al'edlyh ¢l ljnh mkwnh mn 'edh 'elma' wfgha', thqyq:
njyb hwawyny, nshr: nwr mhmd, karkhanh tjart. ktb, aram bagh,
kratshy.

mjm'e alanhr fy shrh mltqa alabhr ¢l 'ebd alrhmn bn mhmd bn
slyman almd'ew bshykhy zadh, y'erf bdamad afndy (1078h), nshr:
dar ehya' altrath al'erby.

mjmw'e alftawa ¢l tqy aldyn aby al'ebas ahmd bn 'ebd alhlym bn
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tymyh alhrany (728h), thqyq: 'ebd alrthmn bn mhmd bn qasm, nshr:
mjm'e almlk thd, almdynh alnbwyh, 1416h.

87- almjmw'e shrh almhdb (m'e tkmlh alsbky walmty'ey ¢(1 aby zkrya
mhyy aldyn yhya bn shrf alnwwy (676h), nshr: dar alfkr.

88- mjmw'e ftawa al'elamh 'ebd al'ezyz bn baz ¢l 'ebd al'ezyz bn 'ebd
allh bn baz rhmbh allh (1420h), ashrf 'elyh: mhmd bn s'ed alshwy'er.

89-  almhrr fy alfgh 'ela mdhb alemam ahmd ¢l 'ebd alslam bn 'ebd allh
bn alkhdr abn tymyh alhrany, abw albrkat, mjd aldyn (652h), nshr:
mktbh alm'earf- alryad, t. althanyh 1404h.

90- almhla balathar ¢1 aby mhmd 'ely bn ahmd bn s'eyd bn hzm
alandlsy alqrtby alzahry (456h), nshr: dar alfkr — byrwt.

91- almhyt albrhany fy alfgh aln'emany fgh alemam aby hnyth ¢I aby
alm'ealy brhan aldyn mhmwd bn ahmd bn mazh albkhary alhnfy
(616h), thqyq: 'ebd alkrym aljndy, nshr: dar alktb al'elmyh, byrwt,
t. alawla, 1424h .

92-  mkhtsr snn aby dawd ¢l alhafz 'ebd al'ezym bn 'ebd alqwy almndry
(656h), almhqq: mhmd sbhy bn hsn hlaq, alnashr: mktbh alm'earf
llnshr waltwzy'e, alryad, t. alawla, 1431h.

93-  mdarj alsalkyn ¢l mhmd bn aby bkr bn aywb bn s'ed shms aldyn

abn qym aljwzyh (751h), almhqq: mhmd alm'etsm ballh
albghdady, alnashr: dar alktab al'erby — byrwt, t. althalthh, 1416h.

94-  mratb alejma'e fy al'ebadat walm'eamlat wala'etqadat, 1 aby mhmd
'ely bn ahmd bn hzm alandlsy alqrtby alzahry (456h), nshr: dar
alktb al'elmyh—byrwt.

95-  almstdrk 'ela alshyhyn ¢l aby 'ebd allh alhakm mhmd bn 'ebd allh
alnysabwry (405h), thqyq: mstfa 'ebd alqadr, nshr: dar alktb
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al'elmyh— byrwt, t. alawla, 1411h.

msnd alemam ahmd bn hnbl ¢ aby 'ebd allh ahmd bn mhmd bn
hnbl bn hlal bn asd alshybany (241h), thqyq: sh'eyb alarn'ewt
wakhryn, nshr: m'essh alrsalh, t. alawla, 1421h.

almsnd alshyh almkhtsr—alm'erwf bshyh mslm ¢-1 aby alhsyn mslm
bn alhjaj bn mslm algshyry alnysabwry (261h), nshr: dar aljyl wdar
alafaq aljdydh - byrwt.

almsbah almnyr fy ghryb alshrh alkbyr ¢l ahmd bn mhmd bn 'ely
alfywmy thm alhmwy, aby al'ebas (770h), nshr: almktbh al'elmyh —
byrwt.

mtalb awly alnha fy shrh ghayh almntha, | mstfa bn s'ed bn 'ebdh
alsywty, alrhybany mwldana thm aldmshqy alhnbly (1243h), nshr:
almktb aleslamy, t. althanyh, 1415h.

m'ealm alsnn -whw shrh snn aby dawd ¢ aby slyman hmd bn
mhmd bn ebrahym bn alkhtab albsty alm'erwf balkhtaby (388h),
nshr: almtb'eh al'elmyh — hlb, t. alawla 1351h.

alm'eayyr alshr'eyh llm'essat almalyh aleslamyh, e'edad: hy'eh
almhasbh walmraj'eh llm'essat almalyh aleslamyh- dar almyman-
1437h —m'e alrjw'e ela alm'eayyr alty nshrtha alhy'eh b'ed dlk.
alm'ejm alwsyt ¢l nkhbh mn allghwyyn bmjm'e allghh al'erbyh
balqahrh, nshr: dar ald'ewh.

almghrb fy trtyb alm'erb ¢l nasr bn 'ebd alsyd aba almkarm abn 'ely,
abw alfth, brhan aldyn alkhwarzmy almutrzy (610h), nshr: dar
alktab al'erby.

mghny almhtaj ela m'erth m'eany alfaz almnhaj ¢l shms aldyn,

mhmd bn ahmd alkhtyb alshrbyny alshaf'ey (977h), nshr: dar alktb
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al'elmyh, t. alawla, 1415h.

almghny ¢l aby mhmd mwfq aldyn 'ebd allh bn ahmd bn mhmd bn
gdamh aljma'eyly almqdsy thm aldmshqy alhnbly, alshhyr babn
gdamh almqdsy (620h), nshr: mktbh algahrh.

mgqayys allghh ¢l ahmd bn fars bn zkrya' alqgzwyny alrazy, aby
alhsyn (395h), thqyq: 'ebd alslam mhmd harwn, nshr: dar alfkr,
1399h.

almnthwr fy alqwa'ed alfghyh ¢l aby 'ebd allh bdr aldyn mhmd bn
'ebd allh bn bhadr alzrkshy (794h), nshr: wzarh alawqaf alkwytyh,
t. althanyh, 1405h.

mwahb aljlyl fy shrh mkhtsr khlyl ¢I shms aldyn mhmd bn mhmd
bn 'ebd alrhmn altrablsy, alm'erwf balhtab alru'eyny almalky
(954h), nshr: dar alfkr, t. althalthh, 1412h.

mwsw'eh alejma'e fy alfgh aleslamy, aslha mshrw'e rsa'el dktwrah
mn e'edad: d. asamh alghtany, wakhryn, nshr: dar alfdylh llnshr
waltwzy'e, alryad, t. alawla, 1433h.

almwsw'eh alfghyh alkwytyh. sadr 'en: wzarh alawqaf walsh'ewn
aleslamyh — alkwyt, 'edd alajza'": 45 jz'ana, tb'e alwzarh.

mwsw'eh alqwa'ed alfghyh ¢ mhmd sdqy bn ahmd bn mhmd
albwrnw aby alharth alghzy, nshr: m'essh alrsalh, byrwt — Ibnan, t.
alawla, 1424h.

mwsw'eh alm'eamlat almalyh — asalh wm'easrh ¢1 d. dbyan
aldbyan. nshr: mktbh almlk fhd alwtnyh, alryad - almmlkh al'erbyh
als'ewdyh, t. althanyh, 1432h.

mwta alemam malk ¢l malk bn ans bn malk bn 'eamr alasbhy

almdny (179h), thqyq: bshar 'ewad m'erwf - mhmwd khlyl, nshr:
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m'essh alrsalh, 1412h.

nsb alrayh lahadyth alhdayh ¢l jmal aldyn aby mhmd 'ebd allh bn
ywsf alzyl'ey (762h), thqyq: mhmd 'ewamh, nshr: m'essh alryan—
byrwt, t. alawla, 1418h.

nzam alm'eamlat almdnyh fy almmlkh al'erbyh als'ewdyh. alsadr
balmrswm almlky rqgm m/191 tarykh 29/11/1444h.

nhayh almhtaj ela shrh almnhaj ¢l shms aldyn mhmd bn aby al'ebas
ahmd bn hmzh shhab aldyn alrmly (1004h), nshr: dar alfkr, byrwt,
1404h.

alhdayh fy shrh bdayh almbtdy ¢l 'ely bn aby bkr bn 'ebd aljlyl
almrghynany, aby alhsn brhan aldyn (593h), thqyq: tlal ywsf, nshr:
dar ehya' altrath al'erby - byrwt.

alwsyt fy shrh alganwn almdny aljdyd, 1 d. 'ebd alrzaq alsnhwry,

nshr: dar ehya' altrath.




	الغلاف والأوراق الأولى  العدد 82الجزء الخامس عربي
	البحث 3 بيع الفضولي وشراؤه

